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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Final  Interpretations:  Age 
Discrimination  in  Employment  Act 

AGENCY:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Final  Interpretations:  Rescission 
of  Interpretations. 

summary:  On  July  1, 1979,  pursuant  to 
Reorganization  Plan  No.  1  of  1978,  43  FR 
19807  (May  9, 1978)  responsibility  and 
authority  for  enforcement  of  the  Age 
Discrimination  in  Employment  Act  of 
1967,  (ADEA)  as  amended,  29  U.S.C.  621, 
623,  625,  and  626-634  was  transferred 
from  the  Department  of  Labor  to  the 
Equal  Employment  Opportunity 
Commission.  The  Commission  assumed 
enforcement  of  the  ADEA  on  that  date. 

On  June  29, 1979,  just  prior  to 
assuming  jurisdiction  over  the  ADEA, 
the  Commission  published  a  notice  in 
the  Federal  Register  which  indicated 
that  the  Commission  had  undertaken  a 
complete  review  of  all  interpretations 
issued  by  the  Department  of  Labor 
under  the  ADEA  (29  CFR  Part  860).  See 
44  FR  37974  (June  29, 1979).  That  notice 
also  indicated  that  until  changed,  the 
existing  interpretations  of  the 
Department  of  Labor  would  remain  in 
effect  and  could  be  relied  upon  as 
provided  by  section  7(e)(1)  of  the  ADEA, 
29  U.S.C.  626(e)(1). 

After  assuming  jurisdiction  over  the 
ADEA,  the  Commission  published  its 
own  proposed  interpretations  of  the 
ADEA  in  the  Federal  Register  with  an 
invitation  for  public  comment.  See  44  FR 
68858  (November  30, 1979).  After  receipt 
and  careful  review  of  those  comments, 
the  Commission  herein  publishes  in  final 
form  its  interpretations  of  the  ADEA. 
This  document  sets  forth  various 
interpretations  which  indicate  the 
construction  of  the  ADEA  that  the 
Commission  believes  to  be  correct  and 
which  will  guide  it  in  the  performance  of 
its  administrative  and  enforcement 
duties  under  the  Act.  Publication  of 
these  final  interpretations  is  intended  to 
effectively  rescind  the  existing 
interpretations  of  the  Department  of 
Labor  (29  CFR  Part  860)  which,  until 
now,  retained  their  vitality  by  virtue  of 
the  June  29, 1979,  Federal  Register  notice 
by  the  Commission.  See  44  FR  37974. 
Those  interpretations  may  no  longer  be 
relied  upon  as  provided  by  section 
7(e)(1)  of  the  ADEA. 

EFFECTIVE  DATE:  Since  the  following 
final  agency  interpretations  are 
interpretative  rules  or  statements  of 
policy,  the  30-day  delay  in  effective  date 


as  prescribed  in  section  553(d)  of  Title  5 
U.S.  Code  does  not  apply.  Accordingly, 
these  interpretations  are  effective  upon 
September  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Pagano,  Office  of  the  General 
Counsel,  Legal  Counsel  Division,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  NW,  Room  2254, 
Washington,  D.C.  20506,  telephone  (202) 
634-6595. 

SUPPLEMENTARY  INFORMATION:  On 

November  30, 1979,  the  Equal 
Employment  Opportunity  Commission 
published  its  proposal  to  add  Part  1625 
to  Title  29  of  the  Code  of  Federal 
Regulations.  See  44  FR  68858.  That 
proposal  contained  interpretations  of 
various  portions  of  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended,  29  U.S.C.  621-634. 

After  reviewing  the  public  comments 
received  on  those  proposed 
interpretations,  the  EEOC  has 
reconsidered  the  positions  taken  therein 
and  has  determined  that  certain 
modifications  are  necessary. 

§  1625.1  Definitions. 

This  section  refers  to  various  terms 
whose  meanings  are  set  forth  in  Section 
11  of  the  ADEA,  29  U.S.C.  630.  Insofar  as 
no  comments  were  received  on  this 
section,  its  final  version  is  published 
without  modification. 

§  1625.2  Discrimination  between  individuals 
protected  by  the  act. 

Comments  received  on  this  section 
focused  on  the  ambiguity  of  paragraph 
(b)  of  this  section  regarding  the 
extension  of  additional  benefits  to  older 
employees  within  the  protected  age 
group.  Several  comments  also  raised 
questions  regarding  the  legal  basis  for 
discrimination  between  members  of  the 
protected  group. 

The  proposed  interpretation  was 
never  intended  to  sanction 
discrimination  between  individuals 
entitled  to  the  protections  of  the  act. 
Rather,  the  section  was  intended  to 
permit  an  employer  to  extend  additional 
benefits  to  older  members  of  the 
protected  group  in  recognition  of 
problems  peculiar  to  those  older 
individuals.  The  Commission  intends 
that  the  final  interpretation  contained  in 
paragraph  (b)  of  this  section  provide  for 
a  continuation  of  the  flexible  approach 
first  announced  in  administrative 
Opinion  Letters  of  the  Department  of 
Labor.  Opinion  Letter  404  of  the  Wage- 
Hour  Administrator  of  the  Department 
'  of  Labor  (August  26, 1976)  advises  that  it 
is  permissible  to  insert  contract 
language  which  would  require  that  a 
certain  number  of  positions  be  made 
available  to  an  older  segment  of  the 
protected  age  group.  Similarly,  Opinion 


Letter  451  of  the  Wage-Hour 
Administrator  (January  31, 1978)  permits 
varying  amounts  of  severance  pay 
based,  in  part,  on  an  employee’s  age.1 
The  basis  for  both  opinion  letters  was 
that  an  employer  can  take  measures  to 
counteract  discrimination  which  is  more 
prevalent  against  older  members  of  the 
protected  group.  The  former  letter,  404, 
recognized  that  an  older  employee  (55 
and  over)  may  be  a  more  frequent  target 
of  age  discrimination,  and  the  latter 
opinion,  451,  recognized  that  same 
principle  in  the  context  of  job  relocation. 
In  both  instances,  the  opinions  were 
based  on  tacit  recognition  of  the  fact 
that  age  discrimination  is  frequently 
more  prevalent  and  more  severe  against 
older  workers  in  the  protected  age 
group.  The  final  subsection  (b)  has  been 
reworded  to  make  this  principle  clear. 

§  1625.3  Employment  Agency. 

No  comments  were  received  on  this 
section.  It  remains  unchanged  in  its  final 
version. 

§  1625.4  Help  wanted  notices  or 
advertisements. 

The  comments  received  on  this 
section  suggested  that  paragraph  (a)  of 
this  section  be  reworded  to  indicate  that 
the  use  of  terms  such  as  “young”  or 
“college  student"  does  not,  per  se, 
constitute  a  violation  of  the  act.  In 
accordance  with  those  suggestions,  the 
Commission  has  inserted  qualifying 
language  in  the  final  interpretation. 

§  1625.5  Employment  applications. 

The  comments  received  on  this 
section  focused  on  two  major  areas  of 
concern.  First,  several  commentors 
suggested  that  the  wording  regarding 
employment  “inquiries”  was  so 
ambiguous  that  it  provided  little  or  no 
guidance  on  what  actually  constituted 
an  “inquiry.”  Moreover,  several 
comments  suggested  that  in  drafting  the 
employment  application  section,  the 
Commission  had  broadened  the 
definition  of  employment  applications 
by  including  a  reference  to  “all  inquiries 
about  employment,”  a  definition 
arguably  inconsistent  with  the  wording 
contained  in  the  Commission’s 
recordkeeping  regulations.  29  CFR 
1627.3{b)(l)(i).  In  addition,  commentors 
suggested  that  an  ambiguity'was  created 
as  to  whether  that  definition  was 
intended  to  cover  verbal  inquiries  as 
well.  In  response  to  these  suggestions, 
the  section  has  been  clarified  to  indicate 
that  "employment  applications”  refers 

1  Reference  to  these  Opinion  letters  is  in  no  way 
intended  to  validate  them  in  their  entirety  as 
interpretations  of  the  Commission.  In  particular,  we 
wish  to  note  that  the  final  substantive  paragraph  of 
Opinion  Letter  451  is  no  longer  an  accurate 
statement  of  the  law. 


/ 
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to  ali  written  inquiries  about 
employment  including  resumes,  but 
does  not  encompass  verbal  inquiries 
made  either  by  applicants  or  current 
employees. 

Second,  the  section  has  been 
reworded  to  clarify  the  fact  that  when 
an  employer  uses  questions  relating  to 
the  age  of  an  applicant,  that  the  purpose 
is  not  one  proscribed  by  the  statute 
should  be  made  known  to  the  applicant. 
However,  that  fact  does  not  necessarily 
have  to  be  communicated  on  the 
application  itself.  While  the  Commission 
believes  that  the  proposed  section 
already  made  this  fact  clear,  the  section 
has  been  reworded  to  avoid  any 
residual  ambiguity. 

§  1625.6  Bona  fide  occupational 
qualifications. 

In  general,  the  comments  received  on 
this  section  questioned  the  deletion  of 
certain  examples  bom  the  previous 
Department  of  Labor  interpretation  and 
the  general  brevity  of  the  section  itself. 
The  examples  contained  in  the  previous 
interpretation  were  deleted  to  avoid  the 
appearance  that  those  examples  had 
received  the  imprimatur  of  the 
Commission.  Most  notable  in  this  regard 
is  the  controversial  age-60  rule  of  the 
FAA. 

In  response  to  suggestions  that  the 
proposed  interpretation  provided 
insufficient  guidance,  the  Commission 
has  expanded  the  section  to  incorporate 
language  expressing  the  Commission’s 
view  on  the  criteria  which  must  be  met 
for  the  establishment  of  a  valid  BFOQ 
under  the  Act.  The  section  now  makes  it 
clear  that  anyone  asserting  a  BFOQ 
defense  has  the  burden  of  proving  that 
(1)  the  age  limit  is  reasonably  necessary 
to  the  essence  of  the  business,  and 
either  (2)  that  all  or  substantially  all 
individuals  excluded  are  in  fact 
disqualified,  or  (3)  that  some’of  the 
individuals  so  excluded  possess  a 
disqualifying  trait  that  cannot  be 
ascertained  except  by  reference  to  age. 
The  final  interpretation  makes  clear  that 
when  age  is  asserted  as  a  BFOQ  for 
reasons  of  public  safety,  those  asserting 
the  defense  will  be  held  to  the  same 
standard  as  that  which  is  applied  when 
sex  is  asserted  as  a  BFOQ  for  public 
safety.  That  standard  is  one  of  business 
necessity.  See  Diaz  v.  Pan  American 
Airlines,  442  F.2d  385,  388  (5th  Cir.) 
(BFOQ  means  business  necessity),  cert, 
denied,  404  U.S.  950  (1971). 

Finally,  in  spite  of  the  prohibition  on 
involuntary  retirement  that  was  added 
by  the  1978  amendments  to  Section 
4(f)(2),  many  state,  local  and  municipal 
governments  continue  to  involuntarily 
retire  employees  at  arbitrary  ages.  The 
"  section  now  indicates  that  if  the  laws  or 


regulations  under  which  those 
individuals  are  involuntarily  retired  do 
not  meet  the  BFOQ  standards  of  the 
interpretation,  they- will  be  considered  in 
conflict  with  and  effectively  superseded 
by  the  ADEA. 

%  1625.7  Differentiations  based  on 

reasonable  factors  other  than  age. 

The  Commission  received  numerous 
comments  on  this  section  and  has 
decided  to  modify  paragraphs  (c),  (d), 
and  (e)  of  this  section  to  clarify  its 
position  regarding  the  section  4(f)(1) 
exception  of  a  reasonable  factor  other 
than  age. 

Paragraph  (c)  has  been  rewritten  to 
illustrate  that  where  an  employment 
practice  uses  age  as  a  limiting  criterion, 
the  defense  that  the  practice  is  justified 
by  the  section  4(f)(1)  exception  of  a 
reasonable  factor  other  than  age  is 
unavailable.  See  Marshall  v.  Goodyear 
Tire  &  Rubber  Co.,  19  EPD  p973  (W.D. 
Tenn.  1979).  Considerable  confusion 
was  generated  on  the  proposed  section 
from  the  apparent  misunderstanding 
that,  as  originally  written,  it  applied  to 
the  employer’s  burden  of  rebutting  the 
prima  facie  case.  That  was  incorrect. 

The  section  refers  to  the  use  of  the 
Section  4(f)(1)  defense  of  “a  reasonable 
factor  other  than  age,”  and  has  been 
clarified  to  indicate  when  that  defense  is 
unavailable.  c.f.  City  of  Los  Angeles, 
Department  of  Water  and  Power,  et  al. 
v.  Manhart,  435  U.S.  702,  712-13  (1978). 

Paragraph  (d)  of  §  1625.7  has  been 
rewritten  to  make  it  clear  that 
employment  criteria  that  are  age-neutral 
on  their  face  but  which  nevertheless 
have  a  disparate  impact  on  members  of 
the  protected  age  group  must  be  justified 
as  a  business  necessity.  See  Laugesen  v. 
Anaconda  Corp.,  510  F.2d  307  (6th  Cir. 
1975);  Griggs  v.  Duke  Power  Co.,  401 
U.S.  424  (1971).  The  final  interpretation 
also  contains  a  reference  to  the 
Commission’s  Guidelines  on  Employee 
Selection  Procedures,  29  CFR  Part  1607. 

Paragraph  (e)  of  §  1625.7  has  been 
modified  to  clarify  its  initial  intent  that 
when  the  defense  of  “a  reasonable 
factor  other  than  age”  is  raised  against 
an  individual  claim  of  discriminatory 
treatment,  the  employer  bears  the 
burden  of  showing  that  the  "reasonable 
factor  other  than  age”  exists  factually. 
Loeb  v.  Textron,  Inc.,  600  F.2d  1003  (1st 
Cir.  1979).  / 

§  1625.8  Bona  fide  seniority  systems. 

Comments  received  on  bona  fide 
seniority  systems,  in  general,  focused  on 
one  issue.  That  issue,  embodied  in 
section  (a)  of  the  proposal,  is  whether 
length  of  service  must  be  the  primary 
criteria  for  the  equitable  allocation  of 
available  employment  opportunities. 
One  commentor  suggested  that  the 


agency  await  the  decision  of  the 
Supreme  Court  in  California  Brewers 
Ass’n  v.  Bryant,  100  S.  Ct.  814  (1980), 
insofar  as  that  case  was  to  consider  the 
issue  of  length  of  service  in  a  seniority 
system.  Bryant  has  been  decided  and 
supports  the  agency's  proposed 
interpretation  that  the  principle  feature 
of  any  and  every  seniority  system  is  that 
preferential  treatment  is  dispensed  on 
the  basis  of  some  measure  of  time 
served  in  employment.  For  these 
reasons,  the  proposed  interpretation 
remains  unchanged. 

Subsection  (d)  has  been  reworded  to 
indicate  that  the  “bona  fides”  of  a 
purported  seniority  system  which 
violates  Title  VII  of  the  Civil  Rights  Act 
of  1964  will  be  closely  scrutinized  to 
ensure  that  such  a  system  is,  in  fact, 
bona  fide  under  the  ADEA. 

$  1625.9  Involuntary  retirement 

Most  of  the  comments  received  on  this 
section  concerned  the  application  of  the 
amendment  to  cases  pending  on  the  date 
of  enactment  of  the  amendment  or  cases 
filed  thereafter  which  challenge 
involuntary  retirements  which  occurred 
before  the  amendment.  Invariably  the 
comments  suggested  that  the 
Commission  was  misinterpreting 
Bradley  v.  Richmond  School  Board,  416 
U.S.  696  (1974).  After  reexamination  of 
that  Supreme  Court  decision,  the 
Commission  disagrees  with  those 
comments  and  leaves  the  existing 
§  1625.9(b)(2)  unchanged.  In  Bradley,  the 
Supreme  Court  stated  that: 

*  *  *  a  court  is  to  apply  the  law  in  effect  at 
the  time  it  renders  its  decision,  unless  doing 
so  would  result  in  manifest  injustice  or  there 
is  statutory  direction  or  legislative  history  to 
the  contrary.  416  U.S.  at  711.  (Emphasis 
added) 

In  accordance  with  the  decision  in 
Bradley,  the  Commission  believes  that 
courts  should  apply  the  amendment 
prohibiting  involuntary  retirement 
unless,  as  determined  on  a  case-by-case 
basis, ^the  respondent  can  show  that  the 
application  of  the  amendment  would 
result  in  "manifest  injustice.”  The 
Commission  disagrees  with  the 
suggestion  of  several  comments  that  any  ' 
application  of  the  amendment  to 
pending  cases  would  be  unjust  as  a 
matter  of  law.  Moreover,  the 
Commission  disagrees  with  several 
comments  which  suggested  that  the 
legislative  history  indicates  an  intent  not 
to  have  the  amendments  applied 
retroactively.  The  Commission  believes 
.  that  those  comments  reflect  a 
misinterpretation  of  the  following 
quoted  dialogue  between  Senators 
Randolph  and  Williams: 
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*  *  *  Mr.  Randolph.  I  should  like  to  ask  the 
Senator  from  New  Jersey  (Mr.  Williams) 
whether  this  retroactivity  covers  a  forced 
retirement  at,  say,  age  60  or  62  prior  to  the 
effective  date  of  this  bill  where  the  individual 
so  retired  is  eligible  for,  and  actually 
receives,  a  pension  under  a  pension  plan 
which  has  been  qualified  with  the  Internal 
Revenue  Service? 

Mr.  Williams.  The  bill  is  not  retroactire. 

The  question  of  mandatory  retirements  prior 
to  the  effective  date  of  this  bill  will  be 
determined  by  the  courts  ’  interpretation  of 
existing  law.  123  Cong.  Rec.  S17304  (daily  ed. 
Oct.  19, 1977)  (emphasis  added).  *  *  * 

Contrary  to  what  several  commentors 
have  suggested,  the  Commission  does 
not  interpret  Senator  Williams’ 
comments  as  a  declaration  of  the  intent 
of  the  bill.  Rather,  he  indicated  that  the 
bill  did  not  declare  itself  to  be 
retroactive,  by  its  terms.  He  clearly 
indicated  that  its  application  was  to  be 
resolved  by  the  Courts.  For  this  reason, 
paragraph  (b)(2)  of  this  section  remains 
unchanged. 

§  1625.13  Apprenticeship  programs. 

This  interpretation  was  not  originally 
included  with  the  proposed 
interpretations  published  for  notice  and 
comment  on  November  30, 1979.  Rather, 
by  way  of  Federal  Register  notice  of 
September  29, 1980,  45  FR  64212,  the 
Commission  published  for  notice  and 
comment  a  proposed  rule  which  would 
have  rescinded  this  interpretation  and 
replaced  it  with  a  substantive  rule.  In 
response  to  that  notice  of  proposed 
rulemaking,  the  Commission  has 
received  and  carefully  reviewed  almost 
three  hundred  public  comments  on  the 
apprenticeship  issue.  As  a  result  of  that 
review,  the  Commission  has  been 
persuaded  to  republish  the  existing 
interpretation  without  modification. 

Publication  of  these  final 
interpretations  is  intended  to  rescind  the 
existing  interpretations  of  the 
Department  of  Labor  set  forth  at  29  CFR 
Part  860.  The  Commission  wishes  to 
note  that  these  interpretations  are  to  be 
accompanied  by  the  final  interpretations 
published  by  the  Commission  on 
November  21, 1979,  entitled  “Exemption 
for  employees  serving  under  a  contract 
of  unlimited  tenure,"  §  1625.11,  and 
“Exemption  for  bona  fide  executive  or 
high  policymaking  employees,” 

§  1625.12.  See  44  FR  66790  (November 
21, 1979).  The  Commission  also  wishes 
to  note  that  §  1625.10  remains  reserved 
for  “Costs  and  benefits  under  employee 
benefit  plans."  These  final 
interpretations  are  not  intended  to 
rescind  the  Department  of  Labor's 
Interpretative  Bulletin  on  Employee 
Benefit  Plans,  29  CFR  860.120,  which 
was  published  on  May  25, 1979.  44  FR 
30648.  That  interpretative  bulletin  will 


remain  in  effect  in  accordance  with  the 
Commission’s  Federal  Register  notice  of 
June  29, 1979.  See  44  FR  37974.  Upon 
completion  of  its  substantive  review  of 
that  interpretation,  the  Commission  will 
publish  any  proposed  modifications  to 
that  document  for  notice  and  comment 
in  the  Federal  Register.  The  existing 
interpretation,  along  with  any 
modifications  made  by  the  Commission, 
will  eventually  be  set  forth  at  29  CFR 
1625.10. 

The  Commission  has  submitted  this 
document  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  Executive  Order  12291. 

Signed  at  Washington,  D.C.,  this  18th  day 
of  September  1981. 

For  the  Commission. 

J.  Clay  Smith,  Jr., 

Acting  Chair,  Equal  Employment  Opportunity 
Commission. 

PART  1625— INTERPRETATIONS;  AGE 
DISCRIMINATION  IN  EMPLOYMENT 
ACT 

29  CFR  Part  1625  is  amended  as 
follows: 

1.  In  Part  1625,  the  table  of  contents  is 
amended  by  adding  the  following 
sections: 

Sec. 

1625.1  Definitions. 

1625.2  Discrimination  between  individuals 
protected  by  the  Act. 

1625.3  Employment  agency. 

1625.4  Help  wanted  notices  or 
advertisements. 

1625.5  Employment  applications. 

1625.6  Bona  fide  occupational 
qualifications. 

1625.7  Differentiations  based  on  reasonable 
factors  other  than  age. 

1625.8  Bona  fide  seniority  systems. 

1625.9  Prohibition  of  involuntary  retirement 

1625.10  Costs  and  benefits  under  employee 
benefit  plans. 

***** 

1625.13  Apprenticeship  programs. 

2.  The  authority  citation  for  Part  1625 
is  revised  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621,  5 
U.S.C.  301,  Secretary’s  Order  No.  10-68; 
Secretary’s  Order  No.  11-68,  and  sec.  2i 
Reorg.  Plan  No.  1  of  1978, 43  FR  19807. 

3.  Sections  1625.1  through  1625.10  and 
1625.13  are  added  to  read  as  follows: 

§  1625.1  Definitions. 

The  Equal  Employment  Opportunity 
Commission  is  hereinafter  referred  to  as 
the  “Commission”.  The  terms  “person", 
"employer”,  “employment  agency”, 
“labor  organization",  and  “employee" 
shall  have  the  meanings  set  forth  in 
Section  11  of  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended,  29 
U.S.C.  621  et  seq.,  hereinafter  referred  to 


as  the  “Act”.  References  to  "employers" 
in  this  part  state  principles  that  are 
applicable  not  only  to  employers  but 
also  to  labor  organizations  and  to 
employment  agencies. 

§  1625.2  Discrimination  between 
individuals  protected  by  the  Act 

(a)  It  is  unlawful  in  situations  where 
this  Act  applies,  for  an  employer  to 
discriminate  in  hiring  or  in  any  other 
way  by  giving  preference  because  of  age 
between  individuals  within  the  40-70 
age  bracket.  Thus,  if  two  people  apply 
for  the  same  position,  and  one  is  42  and 
the  other  52,  the  employer  may  not 
lawfully  turn  down  either  one  on  the 
basis  of  age,  but  must  make  such 
decision  on  the  basis  of  some  other 
factor. 

(b)  The  extension  of  additional 
benefits,  such  as  increased  severance  ^ 
pay,  to  older  employees  within  the 
protected  qge  bracket  may  be  lawful  if 
an  employer  has  a  reasonable  basis  to 
conclude  that  those  benefits  will 
counteract  problems  related  to  age 
discrimination.  The  extension  of  those 
additional  benefits  may  not  be  used  as  a 
means  to  accomplish  practices 
otherwise  prohibited  by  the  Act 

§  1625.3  Employment  agency. 

(a)  As  long  as  an  employment  agency 
regularly  procures  employees  for  at  least 
one  covered  employer,  it  qualifies  under 
section  11(c)  of  the  Act  as  an 
employment  agency  with  respect  to  all 
of  its  activities  whether  or  not  such 
activities  are  for  employers  covered  by 
the  act. 

(b)  The  prohibitions  of  section  4(b)  of 
the  Act  apply  not  only  to  the  referral 
activities  of  a  covered  employment 
agency  but  also  to  the  agency’s  own 
employment  practices,  regardless  of  the 
number  of  employees  the  agency  may 
have. 

§  1625.4  Help  wanted  notices  or 
advertisements. 

(a)  When  help  wanted  notices  or 
advertisements  contain  terms  and 
phrases  such  as  "age  25  to  35,”  “young," 
“college  student,"  "recent  college 
graduate,”  "boy,"  “girl,”  or  others  of  a 
similar  nature,  such  a  term  or  phrase 
deters  the  employment  of  older  persons 
and  is  a  violation  of  the  Act,  unless  one 
of  the  exceptions  applies.  Such  phrases 
as  “age  40  to  50,”  “age  over  65,”  “retired 
person,”  or  “supplement  your  pension” 
discriminate  against  others  within  the 
protected  group  and,  therefore,  are 
prohibited  unless  one  of  the  exceptions 
applies. 

(b)  The  use  of  the  phrase  “state  age” 
in  help  wanted  notices  or 
advertisements  is  not,  in  itself,  a 
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violation  of  the  Act.  But  because  the 
request  that  an  applicant  state  his  age 
may  tend  to  deter  older  applicants  or 
otherwise  indicate  discrimination  based 
on  age,  employment  notices  or 
advertisements  which  include  the 
phrase  "state  age,”  or  any  similar  term, 
will  be  closely  scrutinized  to  assure  that 
the  request  is  for  a  lawful  purpose. 

§  1625.5  Employment  applications. 

A  request  on  the  part  of  an  employer 
for  information  such  as  “Date  of  Birth” 
or  "State  Age”  on  an  employment 
application  form  is  not,  in  itself,  a 
violation  of  the  Act.  But  because  the 
request  that  an  applicant  state  his  age 
may  tend  to  deter  older  applicants  or 
otherwise  indicate  discrimination  based 
on  age,  employment  application  forms 
which  request  such  information  will  be 
closely  scrutinized  to  assure  that  the 
request  is  for  a  permissible  purpose  and 
not  for  purposes  proscribed  by  the  Act. 
That  the  purpose  is  not  one  proscribed 
by  the  statute  should  be  made  known  to 
the  applicant,  either  by  a  reference  on 
the  application  form  tQ  the  statutory 
prohibition  in  language  to  the  following 
effect:  “The  Age  Discrimination  in 
Employment  Act  of  1967  prohibits 
discrimination  on  the  basis  of  age  with 
respect  to  individuals  who  are  at  least 
40  but  less  than  70  years  of  age,”  or  by 
other  means.  The  term  “employment 
applications,"  refers  to  all  written 
inquiries  about  employment  or 
applications  for  employment  or 
promotion  including,  but  not  limited  to, 
r6sum£s  or  other  summaries  of  the 
applicant’s  background.  It  relates  not 
only  to  written  preemployment  inquiries, 
but  to  inquiries  by  employees 
concerning  terms,  conditions,  or 
privileges  of  employment  as  specified  in 
section  4  of  the  Act. 

§  1625.6  Bona  fide  occupational 
qualifications. 

(a)  Whether  occupational 
qualifications  will  be  deemed  to  be 
"bona  fide”  to  a  specific  job  and 
"reasonably  necessary  to  the  normal 
operation  of  the  particular  business,  ” 
will  be  determined  on  the  basis  of  all 
the  pertinent  facts  surrounding  each 
particular  situation.  It  is  anticipated  that 
this  concept  of  a  bona  fide  occupational 
qualification  will  have  limited  scope  and 
application.  Further,  as  this  is  an 
exception  to  the  Act  it  must  be  narrowly 
construed. 

(b)  An  employer  asserting  a  BFOQ 
defense  has  the  burden  of  proving  that 
(1)  the  age  limit  is  reasonably  necessary 
to  the  essence  of  the  business,  and 
either  (2)  that  all  or  substantially  all 
individuals  excluded  from  the  job 
involved  are  in  fact  disqualified,  or  (3) 


that  some  of  the  individuals  so  excluded 
possess  a  disqualifying  trait  that  cannot 
be  ascertained  except  by  reference  to 
age.  If  the  employer’s  objective  in 
asserting  a  BFOQ  is  the  goal  of  public 
safety,  the  employer  must  prove  that  the 
challenged  practice  does  indeed 
effectuate  that  goal  and  that  there  is  no 
acceptable  alternative  which  would 
better  advance  it  or  equally  advance  it 
with  less  discriminatory  impact. 

(c)  Many  State  and  local  governments 
have  enacted  laws  or  administrative 
regulations  which  limit  employment 
opportunities  based  on  age.  Unless  these 
laws  meet  the  standards  for  the 
establishment  of  a  valid  bona  fide 
occupational  qualification  under  section 
4(f)(1)  of  the  Act,  they  will  be 
considered  in  conflict  with  and 
effectively  superseded  by  the  ADEA. 

§  1625.7  Differentiations  based  on 
reasonable  factors  other  than  age. 

(a)  Section  4(f)(1)  of  the  Act  provides 
that 

*  *  *  it  shall  not  be  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization  *  *  *  to  take  any  action 
otherwise  prohibited  under  paragraphs  (a), 

(b),  (c),  or  (e)  of  this  section  *  *  *  where  the 
differentiation  is  based  on  reasonable  factors 
other  than  age  *  *  *. 

(b)  No  precise  and  unequivocal 
determination  can  be  made  as  to  the 
scope  of  the  phrase  “differentiation 
based  on  reasonable  factors  other  than 
age.”  Whether  such  differentiations 
exist  must  be  decided  on  the  basis  of  all 
the  particular  facts  and  circumstances 
surrounding  each  individual  situation. 

(c)  When  an  employment  practice 

uses  age  as  a  limiting  criterion,  the 
defense  that  the  practice  is  justified  by  a 
reasonable  factor  other  than  age  is 
unavailable.  ^ 

(d)  When  an  employment  practice, 
including  a  test,  is  claimed  as  a  basis  for 
different  treatment  of  employees  or 
applicants  for  employment  on  the 
grounds  that  it  is  a  "factor  other  than” 
age,  and  such  a  practice  has  an  adverse 
impact  on  individuals  within  the 
protected  age  group,  it  can  only  be 
justified  as  a  business  necessity.  Tests 
which  are  asserted  as  “reasonable 
factors  other  than  age”  will  be 
scrutinized  in  accordance  with  the 
standards  set  forth  at  Part  1607  of  this 
Title. 

(e)  When  the  exception  of  "a 
reasonable  factor  other  than  age"  is 
raised  against  an  individual  claim  of 
discriminatory  treatment,  the  employer 
bears  the  burden  of  showing  that  the 
"reasonable  factor  other  than  age” 
exists  factually. 

(f)  A  differentiation  based  on  the 
average  cost  of  employing  older 


employees  as  a  group  is  unlawful  except 
with  respect  to  employee  benefit  plans 
which  qualify  for  the  section  4(f)(2) 
exception  to  the  Act 

§  1625.8  Bona  fide  seniority  systems. 

Section  4(f)(2)  of  the  Act  provides  that 

*  *  *  It  shall  not  be  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization  *  *  *  to  observe  the  terms  of  a 
bona  fide  seniority  system  *  *  *  which  is 
not  a  subterfuge  to  evade  the  purposes  of  this 
Act  except  that  no  such  seniority 
system  *  *  *  shall  require  or  permit  the 
involuntary  retirement  of  any  individual 
specified  by  section  12(a)  of  this  Act  because 
of  the  age  of  such  individual.  *  *  * 

(In  the  case  of  employees  covered  by 
a  collective  bargaining  agreement  which 
was  in  effect  on  September  1, 1977, 
which  was  entered  into  by  a  labor 
organization  (as  defined  by  section 
6(d)(4)  of  the  Fair  Labor  Standards  Act), 
the  provisions  of  this  section  with 
respect  to  involuntary  retirement  of 
individuals  between  the  ages  of  65  and 
70  were  effective  upon  the  termination 
of  the  collective  bargaining  agreement 
or  January  1, 1980,  whichever  occurred 
first.)  (See  also  §  1625.9  (d)  (e),  and  (f).) 

(a)  Though  a  seniority  system  may  be 
qualified  by  such  factors  as  merit, 
capacity,  or  ability,  any  bona  fide 
seniority  system  must  be  based  on 
length  of  service  as  the  primary  criterion 
for  the  equitable  allocation  of  available 
employment  opportunities  and 
prerogatives  among  younger  and  older 
workers. 

(b)  Adoption  of  a  purported  seniority 
system  which  gives  those  With  longer 
service  lesser  rights,  and  results  in 
discharge  or  less  favored  treatment  to 
those  within  the  protection  of  the  Act, 
may,  depending  upon  the  circumstances, 
be  a  “subterfuge  to  evade  the  purposes” 
of  the  Act. 

(c)  Unless  the  essential  terms  and 
conditions  of  an  alleged  seniority 
system  have  been  communicated  to  the 
affected  employees  and  can  be  shown  to 
be  applied  uniformly  to  all  of  those 
affected,  regardless  of  age,  it  will  not  be 
considered  a  bona  fide  seniority  system 
within  the  meaning  of  the  Act. 

(d)  It  should  be  noted  that  seniority 
systems  which  segregate,  classify,  or 
otherwise  discriminate  against 
individuals  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin,  are 
prohibited  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  where  that  Act 
otherwise  applies.  The  "bona  fides”  of 
such  a  system  will  be  closely  scrutinized 
to  ensure  that  such  a  system  is,  in  fact, 
bona  fide  under  the  ADEA. 
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§  1625.9  Prohibition  of  Involuntary 
retirement 

(a) (1)  As  originally  enacted  in  1967, 
section  4(f)(2)  of  the  Act  provided:  “It 
shall  not  be  unlawful  *  *  *  to  observe 
the  terms  of  a  bona  fide  seniority  system 
or  any  bona  fide  employee  benefit  plan 
such  as  a  retirement,  pension,  or 
insurance  plan,  which  is  not  a  * 
subterfuge  to  evade  the  purposes  of  this 
Act,  except  that  no  such  employee 
benefit  plan  shall  excuse  the  failure  to 
hire  any  individual  *  *  The 
Department  of  Labor  interpreted  the 
provision  as  “Authorizing]  involuntary 
retirement  irrespective  of  age:  Provided, 
That  such  retirement  is  pursuant  to  the 
terms  of  a  retirement  or  pension  plan 
meeting  the  requirements  of  section 
4(f)(2).”  See  29  CFR  860.110(a),  34  FR 
9709  (June  21, 1969).  The  Department 
took  the  position  that  in  order  to  meet 
the  requirements  of  section  4(f)(2),  the 
involuntary  retirement  provision  had  to 
b^(i)  contained  in  a  bona  fide  pension 
or  retirement  plan,  (ii)  required  by  the 
terms  of  the  plan  and  not  optional,  and 
(iii)  essential  to  the  plan's  economic 
survival  or  to  some  other  legitimate 
business  purpose — i.e.,  the  provision 
was  not  in  the  plan  as  the  result  of 
arbitrary  discrimination  on  the  basis  of 
age. 

(2)  As  revised  by  the  1978 
amendments,  section  4(f)(2)  was 
amended  by  adding  the  following  clause 
at  the  end:  “and  no  such  seniority 
system  or  employee  benefit  plan  shall 
require  or  permit  the  involuntary 
retirement  of  any  individual  specified  by 
section  12(a)  of  this  Act  because  of  the 
age  of  such  individual  *  *  The 
Conference  Committee  Report  expressly 
states  that  this  amendment  is  intended 
“to  make  absolutely  clear  one  of  the 
original  purposes  of  this  provision, 
namely,  that  the  exception  does  not 
authorize  an  employer  to  require  or 
permit  involuntary  retirement  of  an 
employee  within  the  protected  age  group 
on  account  of  age"  (H.R.  Rept.  No.  95- 
950,  p.  8). 

(b) (1)  The  amendment  applies  to  ail 
new  and  existing  seniority  systems  and 
employee  benefit  plans.  Accordingly, 
any  system  or  plan  provision  requiring 
or  permitting  involuntary  retirement  is 


unlawful,  regardless  of  whether  the 
provision  antedates  the  1967  Act  or  the 

1978  amendments. 

(2)  Where  lawsuits  pending  on  the 
date  of  enactment  (April  6, 1978)  or  filed 
thereafter  challenge  involuntary 
retirements  which  occurred  either  before 
or  after  that  date,  the  amendment 
applies. 

(c)  The  amendment  protects  all 
individuals  covered  by  section  12(a)  of 
the  Act.  Accordingly,  before  January  1, 

1979  (the  effective  date  of  the 
amendment  to  section  12(a)  which 
raised  the  upper  age  limit  to  70),  the 
amendment  applied  to  individuals  who 
were  at  least  40  years  of  age  but  less 
than  65  years  of  age.  On  and  after  that 
date  it  applies  also  to  individuals  who 
are  at  least  65  years  of  age  but  less  than 
70  years  of  age,  unless  otherwise 
exempt. 

(d) (1)  To  allow  time  for  the 
adjustment  of  collective  bargaining 
agreements,  the  1978  amendments 
provide  that 

*  *  ‘  in  the  case  of  employees  covered  by 
a  collective  bargaining  agreement  which  is  in 
effect  on  September  1, 1977,  which  was 
entered  into  by  a  labor  organization  (as 
defined  by  section  6(d)(4)  of  the  Fair  Labor 
Standards  Act  of  1938),  and  which  would 
otherwise  be  prohibited  by  the  amendment 
(to  section  12  of  the  Act),  the  amendment  (to 
section  4(f)(2)  of  the  Act)  shall  take  effect 
upon  the  termination  of  such  agreement  or  on 
January  1, 1980,  whichever  occurs  first  *  *  * 

(Pub.  L.  95-256,  section  2(b),  92  Stat.  189) 

(2)  This  delay  of  up  to  one  year  in  the 
effective  date  of  the  amendment  to 
section  4(f)(2)  applies  only  to  the 
protection  afforded  against  involuntary 
retirement  and  affects  only  individuals 
who  have  attained  65  years  of  age  but 
not  70  years  of  age  on  and  after  January 
1, 1979.  Such  individuals  may  not  be 
involuntarily  retired  unless  (i)  the 
retirement  age  specified  in  the  plan  is  65 
or  above:  (ii)  the  retirement  is 
authorized  by  the  express  terms  of  a 
bona  fide  seniority  system  or  a  bona 
fide  employee  benefit  plan  which  is  not 
a  subterfuge  to  evade  the  purposes  of 
the  Act;  and  (iii)  those  terms  have  been 
adopted  no  later  than  September  1, 1977 
and  are  pursuant  to  a  collective 
bargaining  agreement  in  effect  on 
September  1, 1977.  “Bona  fide"  shall 


have  the  same  meaning  as  in 
§  860.120(b),  as  amended,  44  FR  30658 
(May  25, 1979). 

(3)  Where  a  collective  bargaining 
agreement  expired  prior  to  September  1, 
1977,  and  a  new  agreement  was  signed 
subsequent  to  that  date  effective 
retroactively  to  the  expiration  date  of 
the  previous  agreement,  the  exemption 
does  not  apply.  The  expressed 
congressional  intent  was  to  exempt  only 
those  agreements  which  had  been 
“negotiated"  before  September  1, 1977 
(see  S.  Rept.  No.  95-493, 95th  Cong.,  1st 
Sess.  (1977),  p.  11;  H.R.  Rept.  No.  95-527, 
Part  1,  95th  Cong.,  1st  Sess.  (1977),  pp.  8- 
9). 

(e)  The  exemption  of  up  to  one  year  is 
inapplicable  after  the  expiration  of  the 
collective  bargaining  agreement  in  effect 
on  September  1, 1977,  whether  or  not  the 
agreement  is  extended  or  renewed.  The 
exemption  is  in  no  event  applicable 
after  January  1, 1980. 

(f)  Neither  section  4(f)(2)  nor  any  other 
provision  of  the  Act  makes  it  unlawful 
for  a  plan  to  permit  individuals  to  elect 
early  retirement  at  a  specified  age  at 
their  own  option.  Nor  is  it  unlawful  for  a 
plan  to  require  early  retirement  for 
reasons  other  than  age. 

§  1625.10  Reserved  for  costs  and  benefits 
under  employee  benefit  plans. 

For  currently  applicable 
interpretations,  see  29  CFR  860.120. 


,§  1625.13  Apprenticeship  programs. 

Age  limitations  for  entry  into  bona 
fide  apprenticeship  programs  were  not 
intended  to  be  affected  by  the  Act  Entry 
into  most  apprenticeship  programs  has 
traditionally  been  limited  to  youths 
under  specified  ages.  This  is  in 
recognition  of  the  fact  that 
apprenticeship  is  an  extension  of  the 
educational  process  to  prepare  young 
men  and  women  for  skilled  employment. 
Accordingly,  the  prohibitions  contained 
in  the  Act  will  not  be  applied  to  bona 
fide  apprenticeship  programs  which 
meet  the  standards  specified  in  §§  521.2 
and  521.3  of  this  chapter. 

(FR  Doc.  81-28222  Filed  9-28-81;  8:45  am] 
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